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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 

In re: DORI DANYELLE WINGATE 

           Debtor 

 

Case No.  15-35033-KLP 

Chapter 13 

              

           

DORI DANYELLE WINGATE, individually and on behalf of a  

class of similarly situated individuals, 

 

                    Plaintiff,                                                

 

v.  Adv. Pro. No. 17-04453-KLP 

  

BLUECHIP FINANCIAL,  

d/b/a Spotloan.  

and 

AMERICAN INFOSOURCE LP 

 

                              Defendants. 

              

 

PLAINTIFF’S OPPOSITION TO DEFENDANT AMERICAN INFO SOURCE LP’S 

MOTION TO COMPEL ARBITRATION  

 

 As set forth below, the arbitration clause in the loan contract should not be enforced for 

three different reasons.  First, the arbitration clause is part of a loan agreement that attempts the 

same unlawful purpose as the agreements in two recent cases in which the Fourth Circuit Court 

of Appeals refused to compel arbitration.  Second, the terms of the arbitration clause 

impermissibly seek to waive private attorney general claims like the Plaintiff’s claim.  Third, this 

Court should exercise its discretionary powers to void the arbitration clause and keep all the 

claims in this action before the Court.  Therefore, the motion to compel arbitration by American 

InfoSource LP (“InfoSource”) should be denied. 
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I.  

Arbitration May Not Be Compelled Because It Is Part Of An Effort To Make Tribal 

Law The Exclusive Law Applicable To Claims About The Loan. 

 

A. The contract clearly states that tribal law “exclusively” applies to the loan. 

The Defendant’s Motion to Compel Arbitration erroneously claims that nothing in the 

loan contract seeks to make tribal law the exclusive law applicable to the transaction.  Actually, 

under the heading Transfer of Rights/Maintenance of Register, the loan agreement directly states 

that the “Agreement shall remain exclusively subject to the laws and courts of the Turtle 

Mountain Band of Chippewa Indians.”  The phrasing “exclusively subject” leaves no room for 

federal or state law to apply to the transaction.  The modifier “exclusively” makes clear that the 

clause “the laws of the tribe will apply to the loan agreement” means that no other substantive 

law applies, and no other judicial venue is allowed other than tribal court.  Because the loan 

agreement seeks to make tribal law the only law that applies, the agreement is exactly like the 

agreements that were invalidated in Hayes v. Delbert Servs. Corp., 811 F.3d. 666 (4th Cir. 2016) 

and in Dillon v. BMO Harris Bank, 856 F.3d 330 (4th Cir. 2017).   

When applying that law to the facts, Defendant may not ignore the “exclusively” part of 

the loan contract and then claim the loan contract is different from the contract in Hayes and the 

contract in Dillon.  Defendant agrees that arbitration clauses are unenforceable if they are part of 

agreements that seek to make tribal law the exclusive law that applies to the transaction.  Thus, 

Plaintiff does not need to further brief this issue, and the recent controlling caselaw from the 

Fourth Circuit is not in dispute.  Under both Hayes and Dillon, because the arbitration clause is 

part of “integrated scheme to contravene public policy” by making tribal law the exclusive law 

that applies, the arbitration agreement is unenforceable. 
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Just like in Hayes and Dillon, the loan agreement claims that tribal law is the exclusive 

law, and that tribal court is the exclusive venue. These claims go to the very heart of the 

transaction.  Therefore, for the same reason stated in both Hayes and Dillon, the loan agreement 

cannot be rewritten in such a way as to make the arbitration clause enforceable. 

B. If the Court finds the arbitration clause ambiguous on its face about whether tribal 

law is the exclusive law, it should hold an evidentiary hearing on this issue.     
 

If the Court finds the contract clause ambiguous as to whether tribal law is the exclusive 

law, then it should conduct an evidentiary hearing into the meaning of the loan contract.  Under 

the Federal Arbitration Act, 9 U.S.C § 4, when the court is asked to determine the intent behind 

the language in an ambiguous arbitration provision, the standard to be applied “is akin to the 

burden on summary judgment.” Chorley Enters. v. Dickey’s Barbecue Rests., Inc., 807 F.3d 553, 

564 (4th Cir. 2015).  When the facts are contested, the Court should hold a hearing into the facts. 

The FAA states that, in any suit brought in federal court on any issue referable 

to arbitration, "upon being satisfied that the issue involved in such a suit ... is 

referable to arbitration [the court] shall stay the trial." 9 U.S.C. § 3 (emphasis 

added). The Supreme Court has interpreted this as calling for a hearing with a 

restricted inquiry into factual issues. See Moses H. Cone Mem. Hosp. v. Mercury 

Constr. Corp., 460 U.S. 1, 22, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983). 

Where the parties contest the enforceability of an agreement and an 

evidentiary hearing is necessary to determine whether a contract is valid, as in the 

present case, the court would be remiss not to hold a hearing. This case has raised 

a myriad of complex problems that the court has labored to resolve. The 

Magistrate, recognizing that such a situation was present, was proper and 

responsible to hold the October 15, 1999 hearing in this case. 

 

Pitchford v. Oakwood Mobile Homes, Inc., 124 F.Supp.2d 958, 961 (W.D. Va. 2000). 

 Although Plaintiff believes the use of the word “exclusively” is clear and unambiguous, if 

the Court believes otherwise, then an evidentiary hearing should be held on the lender’s actual 

intent in choosing that language.  Prior to an evidentiary hearing of this fact, and because the 

lender is out of this Court’s jurisdiction for trial subpoenas, discovery on that one fact should be 
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allowed. “[O]ne important purpose of discovery is to disclose all relevant and material evidence 

before trial in order that the trial may be an effective method for arriving at the truth and not "a 

battle of wits between counsel." Hickman v. Taylor, 329 U.S. 495, 516, 67 S.Ct. 385, 396, 91 

L.Ed. 451 (1947) (Jackson, J., concurring); see Frost, The Ascertainment of Truth by Discovery, 

28 F.R.D. 89 (1961).”  Guilford National Bank of Greensboro v. Southern Ry. Co., 297 F.2d 921, 

925 (4th Cir. 1962).  Rules of discovery promote the “interest of discovering the truth and 

insuring a just result in civil litigation, this latter consideration is paramount.” Kline v. Martin, 

345 F.Supp. 31, 32 (E.D. Va. 1972).  As was recently done by Judge Urbanski in Davis v. 

Lendmark Fin. Servs., 2016 U.S. Dist. Lexis 31988 (W.D. Va. March 11, 2016), discovery is 

properly conducted on contested factual issues.   

 Therefore, although Plaintiff believes the loan agreement is plain on its face, if Defendant 

asserts that the intent of the lender was not to disclaim federal substantive law and the Court 

believes the contract ambiguous, then narrow discovery prior to an evidentiary hearing on the 

lender’s intent should be ordered.   

II.    

 

 The Arbitration Clause is Not Enforceable Because by its Own terms it Seeks to Waive 

Plaintiff’s Right to Assert Her Private Attorney General Claim.  

 

 Even if the loan agreement did not claim that tribal law was the exclusive law to be 

applied in arbitration, it still is unenforceable.  An impermissible waiver of the federal right to 

bring substantive claims as a private attorney general is embedded in the arbitration clause.  

A.  The Plaintiff has raised a private attorney general claim under federal law. 

 

Courts in the United States recognize that private attorney general statutes use statutory 

damages and fee-shifting clauses as a way to enforce statutes by inducing private actions.   
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Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 401-02 (1968).  As explained by Justice 

Brennan,  

Newman interpreted the fee provision of Title II as intended to bridge the 

gap between the desire of an individual who has been deprived of a federal right 

to see that right vindicated and the financial ability of that individual to do so. 

More importantly, Newman recognized that Congress did not erect this bridge 

solely, or even primarily, to confer a benefit on such aggrieved individuals. 

Rather, Congress sought to capitalize on the happy coincidence that encouraging 

private actions would, in the long run, provide effective public enforcement of 

Title II. By ensuring that lawyers would be willing to take Title II cases, Congress 

made the threat of a lawsuit for violating Title II real, thereby deterring potential 

violators.  

Evans v. Jeff, 475 U.S. 717, 747 (1986) (Brennan dissent). 

 In Alyeska Pipeline Service Company v. Wilderness Society, 421 U.S. 240, 247- 268 

(1975), the United States Supreme Court extensively reviewed the history of fee-shifting in 

American jurisprudence, and held that a successful plaintiff could only pursue an award of 

attorney’s fees under a private attorney general theory when authorized by Congress.    

It is true that under some, if not most, of the statutes providing for the 

allowance of reasonable fees, Congress has opted to rely heavily on private 

enforcement to implement public policy and to allow counsel fees so as to 

encourage private litigation. Fee shifting in connection with treble-damages 

awards under the antitrust laws is a prime example; cf. Hawaii v. Standard Oil 

Co., 405 U.S. 251, 265—266, 92 S.Ct. 885, 892—893, 31 L.Ed.2d 184 (1972); 

and we have noted that Title II of the Civil Rights Act of 1964 was intended 'not 

simply to penalize litigants who deliberately advance arguments they know to be 

untenable but, more broadly, to encourage individuals injured by racial 

discrimination to seek judicial relief under Title II.' Newman, supra, 390 U.S., at 

402, 88 S.Ct., at 966 (footnote omitted). But congressional utilization of the 

private-attorney-general concept can in no sense be construed as a grant of 

authority to the Judiciary to jettison the traditional rule against nonstatutory 

allowances to the prevailing party and to award attorneys' fees whenever the 

courts deem the public policy furthered by a particular statute important enough to 

warrant the award. 

Id. at 263.   
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 The Fourth Circuit has explained that statutory damages, similar to those found in the 

Fair Debt Collection Practices Act (FDCPA), are to encourage the public to act as a private 

attorney general.   

The $1,000 statutory damage award specified in I.R.C. § 7431(c)(1)(A), is 

included for the benefit of taxpayers. Actual damages for the invasion of privacy 

that occurs when tax returns are wrongfully disclosed can be hard to quantify. In 

order to encourage taxpayers to act as "private attorneys general" and pursue suits 

against the IRS for violations of I.R.C. § 6103, Congress enacted the statutory 

damages provision to ensure that in meritorious cases of wrongful release a 

taxpayer would not walk away from the courthouse empty-handed for failure of 

proving damages. See generally, Barber v. Kimbrell's, Inc., 577 F.2d 216, 222 n. 

14 (4th Cir. 1978) (explaining the purpose of statutory damages). 

 

Scrimgeour v. Internal Revenue, 149 F.3d 318, 328 n.11 (4th Cir. 1998).  Similarly, other federal 

Courts of Appeal have recognized that the statutory damages and fee-shifting provisions of 

consumer protection statutes make them private attorney general claims.  Regarding the Truth in 

Lending Act, the FDCPA, and the Fair Credit Reporting Act, the Seventh Circuit explained that 

“[t]he attorney for the plaintiff is made a private attorney general, compensated for bringing suits 

that while they may not yield a tangible recovery for the client operate to deter violations by 

imposing a cost on the defendant even if his misconduct imposed no cost on the plaintiff.  A 

number of the cases describe all three statutes in just this way. See Tolentino v. Friedman, supra, 

46 F.3d at 651-52 (FDCPA); Begala v. PNC Bank, 163 F.3d 948, 950 (6th Cir. 1998) (TILA); 

Jesus v. Banco Popular de Puerto Rico, supra, 918 F.2d at 234 (TILA); Rodash v. AIB Mortgage 

Co., 16 F.3d 1142, 1144 (11th Cir. 1994) (TILA); Bryant v. TRW, Inc., 689 F.2d 72, 79 (6th Cir. 

1982) (FCRA).”  Crabill v. Trans Union L.L.C., 259 F.3d 662, 666 (7th Cir. 2001)(FCRA).   

Regarding one of the other primary statutes of the federal Consumer Credit Protection 

Act, the Truth in Lending Act, courts around the country have acknowledged how its purpose 

and remedies make it a private attorney general statute.  It uses its private attorney general 
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function “to deter generally illegalities which are only rarely uncovered and punished, and not 

just to compensate borrowers for their actual injuries in any particular case.” Fairley v. Turan-

Foley Imports, Inc., 65 F.3d 475, 480 (1995) (quoting Williams v. Public Fin. Corp., 598 F.2d 

349, 356 (5th Cir.1979))(cited in Edwards v. Your Credit Inc., 148 F.3d at 432 in reference to the 

private attorney general function).   

It is clear that Congress vested individual borrowers, like the plaintiff here, with 

the authority to bring suit for statutory damages against offending creditors in 

order to enforce the broad purpose of meaningful credit disclosure. See Mourning 

v. Family Publications Service, 411 U.S. 356, 93 S.Ct. 1652, 36 L.Ed.2d 318 

(1973). The private litigant having a meritorious claim, under this section of the 

Act, occupies the role of a "private attorney general". Young v. Trailwood Lakes, 

Inc., 61 F.R.D. 666 (E.D. Ky.1974); Ratner v. Chemical Bank New York Trust 

Co., 329 F.Supp. 270 (S.D.N.Y. 1971). In most instances he may enforce the 

provisions of the Act regardless of the good faith of the lender, the reasonableness 

of the lender's conduct and even of the liability under state law for the underlying 

obligation. The debtor-plaintiff is afforded this right not to avenge some personal 

wrong at the hands of the lender but to enforce the federal policies behind the Act. 

Porter v. Household Finance Corp. of Columbus, 385 F.Supp. 336 (S.D. Ohio 

1974).”   

 

Drew v. Flagship First Nat. Bank of Titusville, 448 F.Supp. 434, 436 (M.D. Fla., 1977).  

Similarly, the Fifth Circuit has also stated that “TILA is designed to create enforcement through 

a system of private attorneys general.” Edwards v. Your Credit Inc., 148 F.3d 427, 432 (5th Cir. 

1998)(citing McGowan v. King, Inc., 569 F.2d 845, 848 (5th Cir.1978).  

 Plaintiff’s FDCPA claim, like the other Consumer Credit Protection Act statutes 

discussed above, uses statutory damages and a fee-shifting provision to accomplish its important 

goals.  No dispute exists that the FDCPA is a private attorney general statute, and that in raising 

a FDCPA claim, Plaintiff seeks to act as a private attorney general.  

B.   Arbitration should not be compelled because Defendants’ arbitration clause as 

written would prohibit Plaintiff from raising her private attorney general claim. 

 

1. Under the Federal Arbitration Act, an arbitration contract is not enforceable 

if it waives substantive claims. 
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The Federal Arbitration Act (FAA) is the starting point for the analysis of the arbitration 

clause in issue.   

The FAA confers near plenary authority on an arbitrator to resolve a dispute given 

to him by an arbitration agreement. For this authority to be validly exercised, 

however, any agreement purporting to give a dispute over to arbitration must 

itself be valid. The validity of an arbitration agreement is a "question of 

arbitrability" and, in the normal course, it "is undeniably an issue for judicial 

determination.  

 

Hayes v. Delbert Servs. Corp., 811 F.3d. 666, 671 (4th Cir. 2016)(citing Peabody Holding Co. v. 

United Mine Workers of Am., Int'l Union, 665 F.3d 96, 102 (4th Cir. 2012) quoting AT & T 

Techs., Inc. v. Communications Workers of America., 475 U.S. 643, 649 (1986)).  

The United States Supreme Court has made clear that arbitration agreements are 

enforceable because they merely select a forum and do not limit statutory rights.   

[F]ederal statutory claims may be the subject of arbitration agreements that are 

enforceable pursuant to the FAA because the agreement only determines the 

choice of forum. In these cases we recognized that [b]y agreeing to arbitrate a 

statutory claim, a party does not forgo the substantive rights afforded by the 

statute; it only submits to their resolution in an arbitral, rather than a judicial, 

forum.  

 

EEOC v Waffle House Inc., 534 U.S. 279, 307 n.10 (2002)(citing Mitsubishi Motors Corp. v. 

Soler Chrysler Plymouth, Inc., 473 U.S. 614, 628 (1985); Gilmer v. Interstate/Johnson Lane 

Corp., 500 U.S. 20, 26 (1991).  If an arbitration agreement deprives a party of its day in court to 

assert a claim, it is not to be enforced. See Bremen Bh v. Zapatacompany, 407 U.S. 1, 18 

(1972)(cited approvingly by Mitsubishi Motors Corp. v. Soler Chrysler Plymouth, Inc., 473 U.S. 

614, 632 (1985)). 

Arbitration agreements that waive a party’s claims are to be struck down. “We merely 

note that in the event the choice-of-forum and choice-of-law clauses operated in tandem as a 

prospective waiver of a party's right to pursue statutory remedies for antitrust violations, we 
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would have little hesitation in condemning the agreement as against public policy.” Mitsubishi 

Motors Corporation, 473 U.S. 637 n.19.  When the arbitration process does not “allow for 

effective vindication” of Plaintiff’s claims, the arbitration agreement is not enforceable. Walker 

v. Ryan's Family Steak Houses, Inc., 400 F.3d 370, 385 (6th Cir. 2005) (citing Floss v. Ryan's 

Family Steak Houses, Inc., 211 F.3d 306, 313 (6th Cir. 2000); Graham Oil Co. v. ARCO 

Products Co., a Div. of Atlantic Richfield Co., 43 F.3d 1244, 1248 (9th Cir. 1995) (“Because the 

arbitration clause employed by ARCO compels Graham Oil to surrender important statutorily-

mandated rights afforded franchisees by the PMPA, we hold that the clause contravenes the 

Act.”). 

Using close examination of United States Supreme Court jurisprudence, the Fourth 

Circuit has explained why an arbitration clause that waives assertion of certain claims is 

unenforceable. 

Relatedly, the Court has upheld arbitration agreements that contain 

waivers providing that arbitration is to proceed on an individual rather than a class 

action basis, and that impose other procedural requirements on potential 

claimants. E.g., Am. Exp. Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2312 (2013) 

(waiver of class arbitration permissible); Vimar Seguros y Reaseguros, S.A. v. 

M/V Sky Reefer, 515 U.S. 528, 541 (1995) (arbitration in foreign countries 

permissible); see also Muriithi v. Shuttle Exp., Inc., 712 F.3d 173, 181-83 (4th 

Cir. 2013) (fee splitting between the parties to an arbitration may be permissible). 

These decisions flow naturally from the "overarching principle" of the FAA -- 

"that arbitration is a matter of contract" and, therefore, that "courts must 

'rigorously enforce' arbitration agreements according to their terms." Am. Exp. 

Co., 133 S. Ct. at 2309 (quoting Dean Witter Reynolds Inc., 470 U.S. at 221). 

Yet while the Court has affirmed that the FAA gives parties the freedom 

to structure arbitration in the way they choose, it has repeatedly cautioned that this 

freedom does not extend to a "substantive waiver of federally protected civil 

rights" in an arbitration agreement. 14 Penn Plaza LLC v. Pyett, 556 U.S. 247, 

273 (2009). In its American Express decision, the Court first acknowledged that 

the prohibition of substantive waivers of federal rights may prevent the imposition 

of "large arbitration costs [that] could preclude a litigant . . . from effectively 

vindicating her federal statutory rights." Am. Exp. Co., 133 S. Ct. at 2311 

(alteration in original) (quoting Green Tree Financial Corp.-Ala. v. Randolph, 

531 U.S. 79, 90 (2000)); see also Muriithi, 712 F.3d at 181 (noting that an 
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arbitration clause may be unenforceable if high arbitration costs effectively 

prevent access to the arbitral forum). But the Court then clarified that the 

substantive waiver prohibition does not go so far as to guarantee a procedural path 

that would make proving a federal statutory claim in arbitration "worth the 

expense involved" for all claimants under all circumstances. See Am. Exp. Co., 

133 S. Ct. at 2311-12. Rather, the Court explained, the primary aim of the 

prohibition is to "prevent [a] 'prospective waiver of a party's right to pursue 

statutory remedies.'" Id. at 2310 (emphasis in original) (quoting Mitsubishi 

Motors Corp., 473 U.S. at 637 n.19). The Court thus upheld the class arbitration 

waiver in American Express, because the waiver only reduced the economic 

incentive to bring a federal antitrust claim. It did not prevent a party from 

pursuing an antitrust claim altogether. In fact, the Court stated that the rule against 

substantive waivers "would certainly cover a provision in an arbitration 

agreement forbidding the assertion of certain statutory rights." Id. 

 

Hayes v. Delbert Servs. Corp., 811 F.3d. at 674-75. 

 When construing arbitration agreements, the Court should apply the state substantive law 

of contracts that applies to the transaction.  “In order to determine the issue of whether the 

contract between the parties to arbitrate is enforceable notwithstanding certain unlawful 

provisions, the court must apply Virginia laws of contract.” Pitchford v. Oakwood Mobile 

Homes, Inc., 124 F.Supp.2d 958, 965 (W.D. Va. 2000). (citing First Options, 514 U.S. 938, 944 

(1995) regarding contract formed in Virginia). 

2. Under Virginia contract law, Defendant’s arbitration clause is unenforceable 

because it seeks to waive Plaintiff’s ability to bring her private attorney 

general claim. 

 

To determine whether the arbitration agreement impermissibly waives Plaintiff’s right to 

proceed as a private attorney general, this Court should apply the Virginia law of contracts.  For 

the reasons set forth in Section I above, the choice of law provision is fatally defective and 

therefore Virginia law should apply to the transaction.  Consequently, this Court should apply 

Virginia contract law when determining how to interpret the arbitration clause.   

Under Virginia contract law, a court should “consider the words of [a] contract within the 

four corners of the instrument itself.” Uniwest Constr., Inc. v. Amtech Elevator Servs., 280 Va. 
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428, 440, 699 S.E.2d 223, 229 (2010) (quoting Eure v. Norfolk Shipbuilding & Drydock Corp., 

263 Va. 624, 631, 561 S.E.2d 663, 667 (2002)).  Contracts are to be  

[c]onstrued as written, without adding terms that were not included by the parties. 

When the terms in a contract are clear and unambiguous, the contract is construed 

according to its plain meaning. Words that the parties used are normally given 

their usual, ordinary, and popular meaning. No word or clause in the contract will 

be treated as meaningless if a reasonable meaning can be given to it, and there is a 

presumption that the parties have not used words needlessly. 

 

Id. (quoting PMA Capital Ins. Co. v. U.S. Airways, Inc., 271 Va. 352, 358, 626 S.E.2d 369, 372–

73 (2006)). 

By its plain terms, the arbitration agreement prohibits Plaintiff from serving as a private 

attorney general.  Next to the question “Are you waiving rights?” the clause asserts that four 

different rights have been waived.  Next to the number 3, it states the borrower waives the right 

to “serve as a private attorney general or in a representative capacity.”  This phrasing makes 

clear that the clause seeks to have borrowers waive their rights to serve as a private attorney 

general.   

Under Virginia law, the contract law question is how to give these words their plain 

meaning.  Because an arbitrator can only decide claims that are contractually presented in 

arbitration, the plain understanding of the clause is that private attorney general claims are not 

allowed to be presented in arbitration.  Thus, if the arbitration agreement were enforced as 

written, Plaintiff could be barred from even asking the arbitrator to provide her with the remedies 

that flow from her private attorney general claim.  That risk—the risk that the arbitrator could 

rule that Plaintiff may not bring her private attorney general claim at all—was created by the 

lender for the lender’s benefit.  If the Court were to rule that the arbitration clause is enforceable, 

it would necessarily validate this provision. Validating this provision would constitute approval 
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of a waiver of the Plaintiff’s right to bring her private attorney general claim, and would preclude 

Plaintiff from asserting substantive rights.  

Therefore, the clause cannot be enforced against Plaintiff’s FDCPA claim.   

3.   Under Virginia law, this Court should not redraft or revise the arbitration clause to 

make it enforceable.   

 

 Under Virginia law a court is not to blue pencil an arbitration clause to make the clause 

enforceable. 

A contract shall be considered as a whole when, "by its terms, nature, and purpose 

it contemplates and intends that each and all of its parts and the consideration 

shall be common each to the other and interdependent." Shelton v. Stewart, 193 

Va. 162, 167, 67 S.E.2d 841 (1951) (citations and quotations omitted). However, 

Virginia law does permit clauses of contracts to be severed from the main contract 

if the parties manifest the intent that the portions of the contract can survive on 

their own. See e.g., Reistroffer v. Person, 247 Va. 45, 439 S.E.2d 376 (1994) 

(provision regarding attorney's fees was severable and survived nullified 

contract); Vega v. Chattan Assoc., 246 Va. 196, 199, 435 S.E.2d 142 (1993) 

("Whether contractual provisions are severable is determined from the intention 

of the parties") (citing Eschner v. Eschner, 146 Va. 417, 422, 131 S.E. 800 

(1926)). 

Virginia courts have also recognized the difference between severing a 

clause or provision of a contract, and rewriting or "blue penciling" a contract in 

order to make it enforceable. See Nida v. Business Advisory System, Inc., 44 Va. 

Cir. 487, 1998 WL 972125, *5 (Va. Cir. Ct. Mar. 2, 1998). Although Virginia 

courts will look to the intent of the parties to determine severability of clauses or 

provisions, they will not "blue pencil" a contract to make it enforceable. See Cliff 

Simmons Roofing, Inc. v. Cash, 1999 WL 370247, *1-2 (Va. Cir. Ct. June 4, 

1999) (refusing to edit contract by selectively enforcing only those portions 

permissible by law); Nida, 1998 WL 972125 at *5 ("Generally, Virginia courts do 

not rewrite the parties contract for them"); Pais v. Automation Products, Inc., 36 

Va. Cir. 230 (1995) ("[T]his court has not been granted the authority to `blue 

pencil' or otherwise rewrite the contract, the covenants therefore fail"). Therefore, 

it is critical to determine whether the Arbitration Agreement at issue is subject to 

severability or blue penciling. 

"The difference between "blue penciling" and severing is a matter of 

focus. The former emphasizes deleting, and in some jurisdictions adding words in 

a particular clause. The latter emphasizes construing independent clauses 

independently." Roto-Die Co., Inc. v. Lesser, 899 F.Supp. 1515, 1523 

(W.D.Va.1995) (refusing to interpret Virginia law as permitting blue pencil rule). 

Case 17-04453-KLP    Doc 24    Filed 08/16/17    Entered 08/16/17 17:07:51    Desc Main
 Document      Page 12 of 19

https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=Shelton+v.+Stewart%2c++193+Va.+162%2c+167
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=Shelton+v.+Stewart%2c++193+Va.+162%2c+167
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=67+S.E.2d+841+%281951%29
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=Reistroffer+v.+Person%2c++247+Va.+45
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=Reistroffer+v.+Person%2c++247+Va.+45
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=439+S.E.2d+376+%281994%29
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=Vega+v.+Chattan+Assoc.%2c++246+Va.+196%2c+199
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=435+S.E.2d+142+%281993%29
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=Eschner+v.+Eschner%2c++146+Va.+417%2c+422
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=131+S.E.+800+%281926%29
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=131+S.E.+800+%281926%29
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=1998+WL+972125
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=See+Cliff+Simmons+Roofing%2c+Inc.+v.+Cash%2c++1999+WL+370247
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=See+Cliff+Simmons+Roofing%2c+Inc.+v.+Cash%2c++1999+WL+370247
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=1998+WL+972125
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=Roto-Die+Co.%2c+Inc.+v.+Lesser%2c++899+F.Supp.+1515%2c+1523+%28W.D.Va.1995%29
https://apps.fastcase.com/Research/Pages/Document.aspx?LTID=86k5kw9KGNyEGOS%2f5OyQVBolzQuziP30tDNs7o5%2fhVgFv112OuSb4SekHE5crsk7dtk6swkIW8Eo3y%2fkuc8ISnv56RLHEpJQPdoBSuJwKaRhotHI9WNW2cMc0SPAJqqL&ECF=Roto-Die+Co.%2c+Inc.+v.+Lesser%2c++899+F.Supp.+1515%2c+1523+%28W.D.Va.1995%29


 

13 

 

The Arbitration Agreement between Oakwood and Pitchford maintains 

throughout that the arbitration shall be binding and that it includes any claims on 

the warranty. There is no isolated clause about either the fact that the parties shall 

be bound or the inclusion of the warranty. The structure and nature of the 

Arbitration Agreement indicate that all parts contemplate interdependence. See 

Shelton, 193 Va. at 167, 67 S.E.2d 841. Based on the drafting of the contract on 

its face, severability is unavailable because there is no particular clause or 

provision that could be treated independently to cure the conflict with the 

Magnuson-Moss Act. To the contrary, in order to cure the problems with the 

Arbitration Agreement, the court would be forced to edit the agreement in one of 

two ways: the court would have to remove all reference to the warranty or remove 

all reference to the fact that the arbitration must be binding. As noted above, this 

form of blue penciling is precisely what Virginia courts consistently have refused 

to engage in. The court sees the wisdom of the refusal to rewrite the contract 

between the parties because to do so would be to wreak potential havoc with basic 

contractual principles, such as mutual assent. 

Bearing closely in mind the strong federal preference for arbitration, the 

court must also follow the statutory directive that arbitration agreements "shall be 

valid, irrevocable, and enforceable, save upon such grounds as exist at law or in 

equity for the revocation of any contract." 9 U.S.C. § 2 (emphasis added). 

Because the Arbitration Agreement between the parties is in violation of the 

Magnuson-Moss Act and can only be cured through blue penciling — a procedure 

disallowed in Virginia — the agreement is unenforceable. 

Pitchford v. Oakwood Mobile Homes, Inc., 124 F.Supp.2d 958, 965-66 (W.D. Va. 2000). 

The Pitchford analysis of Virginia law was relied upon and followed by Judge Lee in 

Browne v. Kline Tysons Imports, Inc., 190 F.Supp.2d 827, 831-32 (E.D. Va. 2002).   

The Buyer's Order is the only contract that refers to arbitration and it only states 

"binding arbitration." Kline does not seek to eliminate a clause, it seeks to delete a 

word within the clause: "binding." The Court finds this to be an impermissible 

attempt to rewrite the contract at issue. Kline should not be permitted to repudiate 

the obligation of the clause (the binding nature) yet seek a remedy arising from 

that same clause (the arbitration itself). Therefore, the Court declines to rewrite 

the Buyer's Order and mandate non-binding arbitration. The Buyer's Order 

provides for binding arbitration, Kline's claims under the MMWA are not subject 

to binding arbitration, therefore, it is beyond this Court's authority to stay such 

claims. 

 

  As a general matter, courts are reluctant to redraft an arbitration clause to make it 

enforceable because of the risk of rewarding the party who drafted the impermissible clause.   
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Under the contrary approach, an employer "will not be deterred from routinely 

inserting such a deliberately illegal clause into the arbitration agreement it 

mandates for its employees if it knows that the worst penalty for such illegality is 

the severance of the clause after the employee has litigated the matter." Brief of 

Amicus Curiae EEOC at 14-15 (citation omitted). Our en banc decision in 

Morrison made clear that the district court's decision to reject MRM's offer to pay 

was the proper course. See Morrison, 317 F.3d at 676-77; accord Gourley v. 

Yellow Transp., 178 F.Supp.2d 1196, 1203-1205 (D.Colo.2001) (rejecting 

employer's offer to waive a contractual cost-splitting provision). 

        Moreover, MRM's offer was an impermissible attempt to vary the terms of a 

contract. There was neither a meeting of the minds nor consideration to support 

such a post hoc unilateral amendment of the agreement. See Popovich v. 

McDonald's Corp., 189 F.Supp.2d 772, 779 (N.D.Ill.2002) (accepting defendant's 

offer to pay all arbitration costs, contrary to contract, would effectively allow it to 

unilaterally modify contract). 

Cooper v. MRM Investment Co., 367 F.3d 493, 512-13 (6th Cir. 2004). 

When arbitration agreements are used in an attempt to overreach, no reason exists to save 

them. See Nino v. Jewelry Exch. Inc., 609 F.3d 191, 208 (3rd Cir. 2010) (“We conclude, in sum, 

that the arbitration agreement is procedurally and substantively unconscionable, and that the 

pervasively one-sided nature of the agreement forecloses any possibility of severing the unfair 

provisions from the remainder of the agreement.”); Graham Oil v. Arco Prods. Co., 43 F.3d 

1244, 1248-49 (9th Cir.1994)(“ARCO attempted to use an arbitration clause to achieve its 

unlawful ends. Such a blatant misuse of the arbitration procedure serves to taint the entire 

clause.”) 

As a leading treatise notes, severance is inappropriate when the entire clause represents 

an “integrated scheme to contravene public policy.” See E. Allan Farnsworth, Farnsworth on 

Contracts Sec. 5.8, at 70 (1990)(cited in Paladino v. Avnet Computer Technologies, Inc., 134 

F.3d 1054, 1058 (11th Cir. 1998).  “This is so because the presence of an unlawful provision in 

an arbitration agreement may serve to taint the entire arbitration agreement, rendering the 

agreement completely unenforceable, not just subject to judicial reformation.” Paladino, 134 
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F.3d at 1058 (citing Graham, and Stirlen v. Supercuts, Inc., 51 Cal.App.4th 1519, 60 Cal.Rptr.2d 

138 (1997)).  

The Fourth Circuit in Hayes v. Delbert Servs. Corp., adopted this analysis and stated “[i]t 

is a basic principle of contract law that an unenforceable provision cannot be severed when it 

goes the ‘essence’ of the contract. 8 Samuel Williston & Richard A. Lord, A Treatise on the Law 

of Contracts § 19:73 (4th ed. 1993). . . .  Good authority counsels that severance should not be 

used when an agreement represents an ‘integrated scheme to contravene public policy.’ Id. 

(quoting E. Allan Farnsworth, Farnsworth on Contracts § 5.8, at 70 (1990)). We thus decline to 

sever the provisions here.” 811 F.3d at 675-76. 

Plaintiff anticipates that in a Reply Brief the Defendant may ask that the private attorney 

general waiver be rewritten to make it clear that it does not apply to Plaintiff’s claim but 

somehow only applies to class actions.  Regardless of what limitation or rephrasing is proposed 

by Defendant in an effort to save the enforceability of the private attorney general waiver, this 

Court should decline to blue pencil the agreement.  The phrase “private attorney general” should 

be given its ordinary meaning and not edited so as to preserve the enforceability of this 

unenforceable waiver.  Because a private attorney general claim is raised by Plaintiff and 

specifically waived by the arbitration clause, the clause is not enforceable.   

 

III.    

 

 The Court Should Use its Discretionary Powers to Void the Arbitration Clause  

and Keep All Claims About the Violation of Rule 3001(c) Before This Court.   

 

As more fully set forth in Plaintiff’s Opposition to the Motion to Dismiss filed by 

Spotloan, the Complaint focuses on material violations of Rule 3001(c) in Proofs of Claim filed 

for Spotloan in Plaintiff’s bankruptcy case, and the cases of several other debtors.  Each example 
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shows a Proof of Claim identifying the current creditor as either “American InfoSource LP as 

agent for Spot Loan” or “Spot Loan by American InfoSource LP as agent”.  Thus, the claims 

against each Defendant focus on how Rule 3001(c) was violated by the following same facts: 

Exhibit 1 is Proof of Claim 1-1, which was filed on behalf of Spotloan in Plaintiff’s 

bankruptcy case.  Proof of Claim 1-1 was filed without any copies of the loan agreement. In Box 

1 of the Proof of Claim, Defendant indicated that no interest or other charges were included in 

the claim. Attached to Proof of Claim 1-1 is a document entitled “Statement of Accounts”. That 

document states that the agent who signed the Proof of Claim “relied in part on information 

provided by an employee at Spot Loan who has personal knowledge as to the calculation of the 

claim amount and a summary of that process. This information will be provided upon request.”  

Exhibit 2 is Proof of Claim 1-2 in Plaintiff’s case, which Defendants filed after Plaintiff 

objected to Proof of Claim 1-1.  This Amended Proof of Claim again asserts that no interest or 

fees are included in the claim amount, and it again asserts, under oath, that the information 

provided is true and correct. Defendants attached a copy of the underlying loan agreement to the 

Amended Proof of Claim. That agreement shows a principal balance of $800.00, and an interest 

rate of 360%.   

Exhibits through 3 through 6 are Proofs of Claim filed by Defendants in other chapter 13 

bankruptcy cases in the Eastern District of Virginia. Similar to the Proof of Claim in Exhibit 1, 

they do not include any supporting loan documents. The Complaint alleges that Spotloan 

violated Federal Rule of Bankruptcy Procedure 3001(c)(1) and (2) by filing or authorizing the 

filing of these Proofs of Claim and that Defendant InfoSource violated the FDCPA by doing so 

on Spotloan’s behalf.  The material violations regard false statements under oath and the failure 

to attach the required documents which would show the statements were false.  
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Because the fundamental question for both claims is the extent to which the Proofs of 

Claim violated Bankruptcy Rule 3001, an arbitration regarding compliance with that rule 

necessarily conflicts with the purpose of the Bankruptcy Code.  As stated in Moses v. Cashcall, 

Inc., 781 F.3d 63, 83-84 (4th Cir. 2015), 

The core/non-core distinction, however, is not mechanically dispositive in 

deciding whether a bankruptcy judge may refuse to send a claim to arbitration. 

See Cont'l Ins. Co. v. Thorpe Insulation Co. (In re Thorpe Insulation Co.), 671 

F.3d 1011, 1021 (9th Cir. 2012) (“We agree that the core/non-core distinction, 

though relevant, is not alone dispositive.”); In re Mintze, 434 F.3d 222, 229 (3d 

Cir. 2006) (“The core/non-core distinction does not ... affect whether a 

bankruptcy court has the discretion to deny enforcement of an arbitration 

agreement.”). Instead, what matters fundamentally is whether compelling 

arbitration for a claim would inherently undermine the Bankruptcy Code's 

animating purpose of facilitating the efficient reorganization of an estate through 

the “[c]entralization of disputes concerning a debtor's legal obligations....” 

Phillips v. Congelton, LLC (In re White Mountain Mining Co.), 403 F.3d 164, 170 

(4th Cir. 2005). 

 

Whether these Proofs of Claim are truthful and whether they comply with the bankruptcy 

rules should be decided once, in one forum.  Because the “allowance or disallowance of claims 

against the estate,” 28 U.S.C. § 157(b)(2)(B), is both constitutionally and statutorily core,  

Moses, 781 F.3d at 70, the extent to which Proofs of Claims materially violate Rule 3001 is 

central to the operation of this Court.   To effectively carry out these core duties, the Court must 

necessarily be able to decide the standards by which violations of Rule 3001 are determined.  

The Court should not relinquish its control over these standards, and the application of these 

standards in light of the purposes underlying the Code, to an unfamiliar arbitrator.   The 

centralization of the dispute about compliance with Rule 3001 allows this Court to keep the 

FDCPA claim before this Court, and the determination of what constitutes compliance with this 

Court’s rules justifies the exercise of discretion to void the arbitration agreement. 

Conclusion 
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Plaintiff therefore requests on behalf of herself, and the proposed Rule 3001 Class, that 

the Court deny the Motion to Compel Arbitration, and award such other and further relief as the 

Court deems appropriate. 

Respectfully submitted, 

 

     DORI DANYELLE WINGATE 
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