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UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 
 

In re: * 
 * 
DORI DANYELLE WINGATE, * Case No. 15-35033-KLP 
 * 
 * Chapter 13 
 Debtor. * 

 * 
   
 

MOTION UNDER FEDERAL RULES OF BANKRUPTCY PROCEDURE  
7023 AND 9019 FOR PRELIMINARY APPROVAL OF COMPROMISE  

AND CLASS ACTION SETTLEMENT 
 

The Plaintiff, Dori Danyelle Wingate, filed a class action adversary proceeding against 

BlueChip Financial and American InfoSource, alleging violations of Federal Rule of Bankruptcy 

Procedure 3001 and the Fair Debt Collection Practices Act. The parties have engaged in 

litigation, including a two-day mediation, and have reached a Settlement that provides debt relief 

and monetary awards to 218 individual chapter 13 debtors and certain of their bankruptcy 

estates. The Settlement will eliminate each party’s litigation risks and avoid the expenditure of 

further resources by the parties and the Court. Because the Settlement is fair, reasonable, and 

adequate, the Plaintiff asks this Court to approve it on a preliminary basis pursuant to Fed. R. 

Bankr.  P. 7023, which incorporates Fed R. Civ. P. 23 by reference, and Fed. R. Bankr. P. 9019. 

The Plaintiff also asks that this Court set a further hearing, after providing notice to the 

Settlement Class Members, to confirm on a final basis that the proposed settlement is fair, 

reasonable, and adequate. Factual Summary 

1. Plaintiff, Dori Danyelle Wingate, (the “Plaintiff”) is an adult resident of Virginia. 

2. Defendant BlueChip Financial (“BlueChip”) is a wholly-owned economic 

enterprise of the Turtle Mountain Band of Chippewa Indians, a federally recognized tribe, that 
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does business as Spotloan, Inc. 

3. Defendant American InfoSource, L.P. (“American InfoSource”) is a Limited 

Partnership and has a main office located at 1212 Corporate Drive, Suite 400, Irving, TX. 

The Bankruptcy Case, Proofs of Claim, and Objections 

4. On September 30, 2015, Ms. Wingate filed a voluntary chapter 13 bankruptcy in 

this Court, which is Case No. 15-35033-KLP. 

5. On May 17, 2015, Ms. Wingate borrowed $800 from BlueChip, doing business as 

Spotloan, pursuant to a loan agreement she electronically signed.  

6. On October 5, 2015, American InfoSource, as agent for BlueChip, filed a proof of 

claim against Plaintiff in her bankruptcy case in the amount of $1,498.87. Claim 1-1. 

7. The amount asserted in Claim 1-1 included both the principal amount of the loan 

as well as interest. However, Box 1 of Claim 1-1, which requires creditors to disclose that the 

claim filed includes interest charges, was not checked nor was an itemization of interest 

provided. Claim 1-1 did not attach the loan agreement between Ms. Wingate and BlueChip.  

8. On May 16, 2016, Ms. Wingate filed an objection to Claim 1-1. 

9. American InfoSource responded to that objection by filing an Amended Proof of 

Claim, to which Ms. Wingate also objected. 

10. Following a series of objections and amendments, American InfoSource filed 

Claim 1-4, which is the last version of the Amended Proof of Claim. Claim 1-4 checked the box 

indicating that the amount sought includes interest, included an itemization of interest charged, 

and attached a copy of the contract between BlueChip and Ms. Wingate giving rise to the claim.  

The Class Action Adversary Proceeding 

11. On June 13, 2017, Plaintiff filed a Class Action Complaint against American 

InfoSource and BlueChip, alleging that American InfoSource did not comply with the Fair Debt 
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Collection Practices Act and BlueChip did not comply with Federal Rule of Bankruptcy 

3001. 

12. The Class Action Complaint sought damages and attorneys’ fees. 

13. On July 31, 2017, American InfoSource filed an Answer to the Complaint, as well 

as a Motion to Compel Arbitration. The same day, BlueChip filed a Motion to Dismiss the 

Complaint. 

14. Ms. Wingate filed an Opposition Memorandum to each of the Defendants’ 

Motions. 

15. On August 18, 2017, the parties jointly moved for Court-ordered mediation on the 

Class Action Complaint and Ms. Wingate’s proof of claim objection. 

16. The Court granted the parties’ motion on September 25, 2017, appointing the 

Honorable Frank J. Santoro as Mediator. 

17. The parties engaged in two days of mediation on November 29 and 30, 2017, 

leading to the Parties reaching an agreement that was ultimately memorialized in the Settlement. 

18. Before and during the mediation process, the parties voluntarily exchanged 

information through informal discovery, including information regarding the Defendants’ 

business practices and certain financial information, including with respect to the Loans. 

19. The parties also agreed on a process where certain business proprietary 

information was provided to the Mediator, who reviewed and confirmed to the Plaintiff that the 

information met her expectations expressed at the mediation. Other than the information filtered 

through the Mediator, all documents and information that the Plaintiff requested were provided 

directly to her and to her counsel through informal discovery subject to a protective order. 

20. Defendants acknowledge that all of the Claims filed in the Bankruptcy Cases of 

Settlement Class Members did not state that they included interest and did not itemize interest, 
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even though interest was included in the amount claimed.  Defendants maintain that they have 

substantial defenses to the claims alleged in the Class Action Complaint and deny all liability.  

Nonetheless, given the costs, risks, and uncertainties of litigation, Defendants agreed to the 

Settlement.  Similarly, Ms. Wingate was motivated to obtain significant and immediate relief for 

herself and other chapter 13 debtors and avoid the substantial risks and uncertainties of 

21. On February 13, 2018, the Parties entered into the Stipulation and Agreement of 

Settlement (the “Settlement”). A copy of the Settlement is attached as Exhibit A. 

22. The proposed Settlement resolves all of the claims raised in the Class Action 

Complaint. Defendants deny liability and that a class is appropriate for certification under Fed. 

R. Bankr. P. 23 on the claims asserted in this action, but the Defendants do not oppose the 

certification of the Settlement Class for the sole purpose of resolving this action. 

The Proposed Settlement of the Class Claim 

A. The Settlement Class. 

Under the Settlement, the Parties have agreed to resolve the claims of the Class of 

persons defined as follows (the “Settlement Class”): 

All individuals who obtained a loan from BlueChip and, upon such loan, 
American InfoSource, on behalf of BlueChip, filed a claim in the individual’s 
bankruptcy case in the Eastern District of Virginia Bankruptcy Court, which case 
was open and pending under chapter 13 of the Bankruptcy Code as of June 13, 
2017.   
Based on a review of their records, the Defendants have identified 218 individual debtors 

that comprise the Settlement Class. 

B. The Consideration Provided to the Settlement Class Under the Settlement. 
 

The Settlement was reached in the face of defenses against class certification and 

jurisdiction, and the claim of the Defendants to require arbitration. The Settlement limits 

costs for all parties and provides all parties the benefit of mutual releases. For the Settlement 
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Members, the Settlement provides assurance that neither BlueChip nor American InfoSource will 

take collection action against them on the Loans that the Class Members obtained from 

Nor will the Defendants continue to seek payment for the Claims through the Bankruptcy Cases.  

The Settlement requires that the Defendants pay $70,000.00 into an Escrow Account to 

be used to create a Claims Fund for Settlement Class Members. The Fund will be used to make 

payment of cash awards to the Settlement Class Members who have not opted out of the Class. 

Under the Settlement, the Defendants will also refund all amounts paid by chapter 13 trustees on 

account of the Claims in open bankruptcy cases. The payments to Class Members will be made 

pursuant to the following plan of allocation: (a) a minimum payment of $50.00 to each person 

who does not opt out; and (b) the remainder to be paid pro rata to the Settlement Class Members 

based on the relative amount paid by each person on their  Loan(s) from BlueChip.  The Class 

Notice will inform each Class Member of the approximate minimum amount that each Class 

Member can expect to receive.  The average amount paid to Class Members is estimated to be 

$320.   Approximately five Class Members are eligible to receive a cash award of over $1,000, 

with the largest award estimated to be $1,334.01.   

The Settlement Class Members were identified by the Defendants based on records that 

they maintain, including the name, account number, and most recent address for each Settlement 

Class Member. Class Counsel had an opportunity to review the list of Settlement Class Members 

and found no objection to the list.     

Settlement Class Members are not required to complete claims forms in order to obtain 

payment. Defendants’ counsel will administer the Claims Fund, and the costs and fees of 

Defendants’ counsel to administer the Claims Fund will be paid by Defendants. The Settlement 

does not contemplate the appointment or expense of an independent claims administrator given 

relatively small number of Settlement Class Members and amount of the Fund.  Defendants’ 
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Counsel has agreed to perform the administrative functions set forth in the Settlement, given 

bankruptcy claims processing resources and experience, including over 25 years of experience 

assisting chapter 7 and 11 bankruptcy trustees and post-confirmation trustees administer claims 

funds in bankruptcy.  To assist in administering the Fund, Defendants’ counsel intends to use the 

services of their bankruptcy claims software provider, Bankruptcy Management Solutions, Inc. 

(“BMS”). 

After sixty days from the date of mailing, each Cash Award check will become void. If 

any residual funds remain in the Fund after distribution and administration, then the residual 

funds will be disbursed to the Virginia Poverty Law Center pursuant to the cy pres doctrine.  The 

Virginia Poverty Law Center provides resources and training to advocates for low-income people 

and works to protect low-income people from improper lending.   

In addition to this monetary relief, the Settlement Class Members will receive relief in the 

form of the withdrawal of the Claims sought against their bankruptcy estates.  Their bankruptcy 

estates will receive refunds of the amounts paid by the chapter 13 trustees. The total amount of 

refunds to be paid to chapter 13 bankruptcy trustees is estimated to be around $13,000.  The 

Defendants will also discharge, cancel, release, forgive, and adjust to a zero balance all Loans 

belonging to Settlement Class Members who have not opted out.  The Parties have also reached 

agreements with respect to credit reporting and tax reporting of the Settlement.  

As summarized above, the Settlement provides significant financial relief to the 

Class Members through both the elimination of the outstanding Loans of each of the Settlement 

Class Members as well as additional cash payments. Based on the Defendants’ records, 218 

individual debtors will benefit from this proposed Settlement. The Settlement Class Members 

receive the benefits of this relief without having to complete any forms or make any 

showing of harm. In addition, the refunds to the affected bankruptcy estates will benefit the 
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trustees and the creditor bodies of those estates. 

C. The Required Class Action Fairness Notice. 
 

Under the Class Action Fairness Act, when a proposed settlement of a class action is filed 

in court, each defendant that is participating in the proposed settlement is required to notice the 

settlement on an appropriate state official of each state in which a class member resides and upon 

the appropriate federal official within 10 days of the filing of the proposed settlement. See 28 

U.S.C. § 1715(b). 

The Class Action Fairness Notice will be sent by the Defendants to the Attorney General 

of the United States and to the Attorney General of Virginia within ten (10) days. To account for 

the deadlines under the Class Action Fairness Act, the Parties request that the Final Approval 

Hearing be scheduled no earlier than 90 days from the date of the mailing of the notices. See 28 

U.S.C. § 1715(b). This period will also allow time for the Settlement Class Members to receive 

the Direct Mail Notices, file any statements exempting themselves from the Settlement Class, or 

to file any objections that they may wish to file, and for the Defendants and Plaintiff to respond 

to any objections and the number of opt outs. 

D. Attorneys’ Fees and Expenses and Service Award to Class Representative. 
 
Plaintiff’s Counsel will apply to the Bankruptcy Court for an award of attorneys’ fees and 

reimbursement of litigation costs at least 14 days prior to the date the Court schedules a Final 

Fairness Hearing on the approval of the Settlement. The attorneys’ fees and cost awarded will be 

subject to Bankruptcy Court approval and paid by the Defendants in an amount not to exceed 

$96,500.00. The amounts for attorneys’ fees and costs will be paid separately from the Claims 

Fund and will not diminish the Claims Fund in any way. Any amount up to $96,500.00 not 

approved by the Bankruptcy Court will revert to the Defendants and any amount approved by the 

Bankruptcy Court that is greater than $96,500.00 will not be paid. 
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Ms. Wingate will also apply for a service award for her role as Named Plaintiff and class 

representative. The service award will compensate Ms. Wingate for her effort in prosecuting this 

case, including retaining counsel, assisting in discovery, and keeping abreast of the litigation. 

Defendants have agreed to not oppose the application for the service award, which will be sought 

in the amount of $3,000. Any amount up to $3,000 not approved by the Court will revert to the 

Defendants and any amount approved by the Court that is greater than $3,000 will not be paid.  

E. The Release of Claims Against the Defendants. 
 

In return for the consideration provided to the Settlement Class, Class Members will 

release all claims against the Defendants as follows: 

As of the Effective Date of this Settlement, Plaintiff and each member of the 
Settlement Class shall be deemed to have fully, finally, and forever released and 
discharged the Released Parties from any and all claims, demands, rights, 
damages, obligations, suits, debts, liens, grievances, and causes of action that 
arise out of or are related to any or all of the acts, omissions, facts, matters, 
transactions, or occurrences that were directly or indirectly alleged or referred to 
in the Action or that arise out of or are related to loans issued by BlueChip, 
whether arising in contract, tort, statute, common law, criminal law, or any other 
theory of action, including without limitation, Bankruptcy Rule 3001, other 
Bankruptcy Rules, the Bankruptcy Code, the Fair Debt Collection Practices Act, 
the Racketeer Influenced and Corrupt Organizations Act, the Virginia Consumer 
Finance Act, the Virginia Consumer Protection Act, tribal law, or state usury 
statutes, whether arising in law or equity, whether known or unknown, choate or 
inchoate, matured or un-matured, contingent or fixed, liquidated or unliquidated, 
accrued or un-accrued, asserted or un-asserted, based upon any fact, whether 
known or unknown, that happened prior to the Effective Date, all, collectively, the 
“Released Claims.”  Without limiting the foregoing, the Released Claims 
specifically extend to claims that Settlement Class Members do not know or 
suspect to exist in their favor at the time that the Settlement, and the releases 
contained therein, becomes effective.  

F. Notice, Exclusion, and the Opportunity to Object. 
 

The Parties have prepared a Notice of Class Action Settlement (the “Direct Mail 

A copy of the Direct Mail Notice and the Direct Mail Notice Form are attached to the Settlement 

Exhibit 1(a) and Exhibit 1(b). The Direct Mail Notice is consistent with the due process 

requirements of Fed. R. Civ. P. 23 and will be provided within 30 days after the date of the entry 
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the Preliminary Approval Order.  Defendants will use an address verification database such as 

National Change of Address database prior to mailing. Any returned notices will be re-mailed if 

they are returned with a postmark date within twenty days of the postmark date of the Direct 

Notice and contain a forwarding address. In addition, Defendants’ counsel will establish and 

maintain an Internet site that will be made available to Class Members, on which will be posted 

Direct Mail Notice and other case information.  For any Class Member represented by counsel in 

an active bankruptcy, notice will also be sent electronically to that counsel. 

Any Class Member who desires to be excluded from the Class must send a written 

request for exclusion at the address provided in the Direct Mail Notice. All requests by 

Settlement Class Members to be excluded must be in writing, delivered to Defendants’ counsel, 

and postmarked no later than 60 days after the entry of the Preliminary Approval Order.  The 

written request for exclusion must be personally signed by the Settlement Class Member and 

must include: (i) the name of the Action; (ii) the Settlement Class Member’s name, address and 

telephone number; and (iii) words to the following effect: “I request to be excluded from the 

class settlement in this case.”  No Settlement Class Member, or any person acting on behalf of or 

in concert or participation with that Settlement Class Member, may exclude any other Settlement 

Class Member from the Settlement Class. 

Argument 

 The Settlement should be approved under Fed. R. Civ. P. 23 as made applicable to 

adversary proceedings by Fed. R. Bankr. P. 7023. The Agreement should also be approved under 

Fed. R. Bankr. P. 9019 as an appropriate settlement or compromise. The proposed compromise 

meets the requirements of both sections by fairly, reasonably, and adequately bringing this 

to a close, as well as being fair and equitable. Approving the compromise is also in the best 

interests of the affected debtors, bankruptcy estates, chapter 13 trustees, and creditors.  
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A. The Settlement Should be Approved Under Civil Procedure Rule 23 as an 
Appropriate Settlement for Preliminary Approval. 

 
“The voluntary resolution of litigation through settlement is strongly favored by the 

courts.” S.C. Nat. Bank v. Stone, 749 F. Supp. 1419, 1423 (D.S.C. 1990) (citations omitted). This 

is particularly true in the class action context where “there is an overriding public interest in 

favor of settlement” because the “settlement of the complex disputes often involved in class 

actions minimizes the litigation expenses of both parties and also reduces the strains such 

litigation imposes upon already scarce judicial resources.” Id.  

Approval of a class action settlement is committed to the sound discretion of the trial 

courts to “appraise the reasonableness of particular class-action settlements on a case-by-case 

basis in light of the relevant circumstances.” In re MicroStrategy, Inc. Sec. Litig., 148 F. Supp. 

2d 654, 663 (E.D. Va. 2001).  Though, in evaluating proposed class action settlements, “there is 

a strong initial presumption that the compromise is fair and reasonable.” Id.  

Rule 23 permits courts to preliminarily certify a class in order to effectuate settlement of 

the case. See In re Gen. Motors Corp. Pick-Up Truck Fuel Tank Prods. Liability Litig., 55 F.3d 

768, 793-94 (3rd Cir. 1995) (collecting cases).  Courts may grant preliminary approval of a class 

action where the class proposed for settlement satisfies both (i) the numerosity, commonality, 

typicality, and adequacy of representation prerequisites in Rule 23(a); and (ii) the action is any 

one of the three actions described in Rule 23(b). See Amchem Prods., Inc. v. Windsor, 521 U.S. 

591, 613 (1997).  

If the Court determines a settlement class should be certified, the Court must follow a 

three-step process prior to granting final approval of a proposed settlement. Levell v. Monsanto 

Research Corp., 191 F.R.D. 543 (S.D. Ohio 2000).  First, the Court must approve the proposed 

settlement on a preliminary basis. Id. at 547.  Second, the members of the class must be given 
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notice of the proposed settlement. Id.  Third, a final fairness hearing must be held, after which 

Court must determine that the settlement is fair, adequate, and reasonable to the class as a whole 

and consistent with the public interest in order to protect the class members’ procedural due 

process rights and fulfill the Court’s role as guardian for the class’s interests. Id.  

1. The Proposed Class Here Meets all Rule 23(a) Elements 

a. Numerosity 

“There is no mechanical test for determining whether in a particular case the requirement 

of numerosity has been satisfied,” rather the issue is one primarily to be resolved by the trial 

court “in the light of the facts and circumstances of the particular case.” Kelly v. Norfolk & W. 

Ry. Co., 584 F.2d 34, 35 (4th Cir. 1978). In considering numerosity, courts have consistently 

held that joinder is impractical, and numerosity is satisfied, where the class is composed of 

hundreds of potential claimants, and in fact, numerosity has been deemed sufficient as to classes 

with fewer than 50 members. See, e.g., Cypress v. Newport News Gen. and Non-Sectarian Hosp. 

Ass’n, 375 F.2d 648, 653 (4th Cir. 1967) (finding class of 18 members met numerosity 

requirement); Jeffreys v. Communic’n Workers of Am., 212 F.R.D. 320, 322 (E.D. Va. 2003) 

(“[W]here the class numbers twenty-five or more, joinder is generally presumed to be 

impractical.”). Here, numerosity is not an issue. There are 218 members in the Class, which is more than 

adequate to establish that joinder is impractical.  

b. Commonality 

Commonality requires that there be at least one legal or factual question common to the 

members of the class. Jeffreys, 212 F.R.D. at 322.  “A class-wide proceeding must be able to 

generate common answers that drive the litigation.” Brown v. Nucor Corp., 785 F.3d 895, 909 

Cir. 2015) citing Jimenez v. Allstate Ins. Co., 765 F.3d 1161, 1165 (9th Cir.2014) (holding that 

class meets Rule 23(a)(2)’s commonality requirement when the common questions it has raised 
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are apt to drive the resolution of the litigation”). The ability to resolve these common legal or 

factual issues is sufficient for commonality and “the fact that there are some factual variances in 

individual grievances among class members does not defeat commonality.” Moris v. Wachovia 

Secs., Inc., 223 F.R.D. 284, 292 (E.D. Va. 2004). 

Here, all of the members of the Settlement Class share multiple questions of law, the 

relevant facts are shared, and these shared legal and factual questions drive the resolution of this 

litigation. All of the Class Members are individual chapter 13 debtors before this Court; All of 

them obtained loans from the same provider; All of them had proofs of claim filed using the 

same process by American InfoSource; And all are able to raise the same allegations regarding 

debt collection and bankruptcy procedure, subject to the ability of BlueChip and American 

InfoSource to assert the same defenses. As a result, the theories of liability as to all Settlement 

Class Members arise from the same basic questions of law and fact common to all members of 

the Settlement Class. See Fed. R. Civ. P. 23(a). 

c. Typicality 

To satisfy Rule 23’s typicality requirement, a named plaintiff may represent the class 

“only if the plaintiff establishes that his claims or defenses are ‘typical of the claims or defenses 

of the class.’” Deiter v. Microsoft Corp., 436 F.3d 461, 466 (4th Cir. 2001) citing Fed. R. Civ. P. 

23(a)(3). Typicality ensures that the “representative party’s interest in prosecuting his own case” 

simultaneously tends “to advance the interests of the absent class members.” Id. This 

requirement is satisfied so long as the plaintiff’s claim is not “so different from the claims of 

absent class members that their claims will not be advanced by plaintiff’s proof of his own 

individual claim.” Id. at 466-67.  

Here, the proof of claim issues in Ms. Wingate’s particular case raise the same issues as 

proofs of claim filed in all of the other Settlement Class Members’ cases. Her case, like the 
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raises the same issues of law and fact, are vulnerable to the same potential defenses, and are 

redressed by the same remedy. Ms. Wingate’s interest in resisting the proof of claim filed in her 

bankruptcy and pursuing potential claims against the parties who filed the claims is no different 

than the interests of any other Settlement Class Member and her prosecution of her case 

simultaneously advanced their interests.  

d. Adequacy of Representation 

“The requirements of Rule 23(a)(4) are satisfied if the named plaintiffs’ interests are not 

opposed to those of other class members and that the plaintiffs’ attorneys are qualified, 

experienced and able to conduct the litigation.” Mitchell-Tracey v. United Gen. Title Ins. Co., 

237 F.R.D. 551, 558 (D. Md. 2006). “At the very heart of this inquiry is whether the absent class 

members, who will be bound by the result, are protected by a vigorous and competent 

prosecution of the case by someone that shares their interests.” Id.  

Here neither Ms. Wingate nor her counsel have any claim or interest that conflicts with 

those of the proposed class. On the contrary, this Settlement was reached after significant 

and hard fought negotiations. Plaintiff’s counsel has substantial experience in both class action 

consumer rights’ litigation. The District Court for the Eastern District of Virginia has previously 

approved fees sought by Plaintiff’s firm in other class action cases. See Thomas v. FTS USA, 

No. 3:13CV825 (REP), 2017 WL 1148283, at *10 (E.D. Va. Jan. 9, 2017) (awarding fees and 

expenses of over $400,000 to Consumer Litigation Associates in class action case alleging 

violations of Fair Credit Reporting Act), report and recommendation adopted, No. 3:13CV825, 

2017 WL 1147460 (E.D. Va. Mar. 27, 2017). Members of Plaintiff’s counsels’ team have 

repeatedly been recognized as adequate class counsel in consumer litigation cases, and the other 

members of the team are experienced bankruptcy counsel.  (See Exhibits B through E, 

Declarations of Dale W. Pittman, Thomas D. Domonoske, Mark C. Leffler, and Emily C. 
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Kennedy).  As a result, Plaintiff was competently represented.  

2. The Proposed Class Here Meets all Rule 23(b)(3) Elements 

An action may be maintained as a class action if the four elements in Fed. R. Civ. P. 

23(a), discussed above, are met and in addition, “the Court finds that the questions of law or fact 

common to members of the Class predominate over any questions affecting only individual 

members and that a class action is superior to other available methods for the fair and efficient 

adjudication of the controversy.” Fed. R. Civ. P. 23(b)(3). Here, both requirements are satisfied: 

common legal and factual issues predominate and resolution through a class action is superior to 

any other method. 

a. Predominance 

If the Settlement Class is to be certified under Rule 23(b)(3), the common issues of law 

or fact shared by the Settlement Class must “predominate” over individual issues. The 

predominance inquiry focuses on whether the proposed class is “sufficiently cohesive to warrant 

adjudication by representation.” Gariety v. Grant Thornton, LLP, 368 F.3d 356, 362 (4th Cir. 

2004). This criteria is typically satisfied when there is an essential, common factual link between 

all class members and the defendants for which the law provides a remedy. Talbott, 191 F.R.D. 

99, 105 (W.D. Va. 2000) (citation omitted). Predominance also exists when all claims are based 

on the same acts by the defendant with common determinative questions in each individual 

controversy. Jeffreys, 212 F.R.D. at 323. 

Here all claims at issue arise out of the facts associated with filing chapter 13 claims on 

substantially similar loans, all based on the same conduct undertaken by the same Defendants. 

Each Settlement Class Member shares essential, common facts and legal theories which give rise 

to a theory of liability in this case, and share the core question regarding application of Rule of 

Bankruptcy Procedure 3001. As a result, the predominance requirement is satisfied. 
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b. Superiority 

Courts apply four main factors to determine if settlement by class action is superior to 

other methods of resolving a controversy in a fair, efficient manner. These factors are: (1) the 

interest in controlling individual prosecutions, (2) the extent and nature of any existing litigation 

over the controversy, (3) the desirability of concentrating the claims in the particular forum, and 

(4) the likely difficulties in managing a class action. Fed. R. Civ. P. 23(b)(3)(A-D) see also 

Hewlett v. Premier Salons Int’l, Inc., 185 F.R.D. 211, 220 (D. Md. 1997) (discussing each of the 

factors in detail).  

“Efficiency is the primary focus to determine if a class action is the superior method to 

resolve a controversy,” with courts looking to “judicial integrity, convenience, and economy.” 

Talbott v. GC Servs. Ltd. P’ship, 191 F.R.D. 99, 106 (W.D. Va. 2000). In considering these 

factors, it is appropriate for courts to also consider the “inability of the poor or uninformed to 

enforce their rights, and the improbability that large numbers of class members would possess 

the initiative to litigate individually.” Haynes v. Logan Furniture Mart, Inc., 503 F.2d 1161 (7th 

Cir. 1974); see also In re Folding Carton Antitrust Litigation, 75 F.R.D. 727, 732 (N.D.Ill.1977) 

(efficiency is more apparent when the individual claim would be small). 

Here, the individual claims revolve around loans of a few hundred dollars per individual 

consumer. Each would be difficult to litigate on their own.  Two other objections were asserted 

Settlement Class Members to proofs of claim filed by Defendants. One was resolved by 

withdrawal of the claim prior to the objection.  With respect to the other, the Defendants 

to the objection by filing an amended proof of claim. As a result, there are no pending adversary 

proceedings or contested matters involving the Claims filed in the Bankruptcy Cases of 

Class Members or raising similar issues on their behalf. All of the proofs of claim and potential 

litigation involve the same set of facts and legal contentions, and the individual Settlement Class 
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Members have few resources to pursue these claims on their own. So resolution of this matter by 

class action is by far the most efficient method.  

This Court is also by far the most appropriate and convenient forum to decide this 

dispute. Each of the individual debtors filed for chapter 13 in the Eastern District of Virginia, so 

it is appropriate for this Court to consider and decide litigation over the claims filed in this 

forum. The litigation involves interpreting the propriety of filings made in the proof of claim 

process as well as the interpretation of the Bankruptcy Code, a matter in which Bankruptcy 

Courts have special expertise. Thus, allowing this Court to approve and settle this matter as a 

class action is the superior way to resolve this dispute.  

3. The Proposed Settlement is Appropriate for Preliminary Approval Because it 
Fairly, Adequately, and Reasonably Resolves this Dispute 
 
Once a Court determines that a matter may be maintained as a class action, it can then 

turn to the propriety of a settlement that binds that class. For a trial court to approve a class 

action settlement, the proposed settlement must be “fair, adequate, and reasonable to class 

members.” Fed. R. Civ. P. 23(e)(2). The Fourth Circuit has provided trial courts with a two-level 

analysis in evaluating settlements: looking at one set of factors that go to the settlement’s 

fairness and another set of factors going to the settlement’s adequacy. See In re The Mills Corp. 

Sec. Litig., 265 F.R.D. 246, 253-54 (E.D. Va. 2009) citing In re Jiffy Lube Sec. Litig., 927 F.2d 

155, 158 (4th Cir. 1991). At the preliminary approval stage, the Court need only find that the 

settlement is within “the range of possible approval.” Horton v. Merrill Lynch, Pierce, Fenner & 

Smith, Inc., 855 F. Supp. 825, 827 (E.D.N.C. 1994) (describing the inquiry as “whether there is 

probable cause to notify the class of the proposed settlement”) (citations omitted). 

a. This Proposed Settlement is Fair 

In the Fourth Circuit, courts evaluate the fairness of a class action settlement by 
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considering: (1) the posture of the case at the time settlement was proposed; (2) the extent of 

discovery that had been conducted; (3) the circumstances surrounding the negotiations; and (4) 

experience of counsel in the area of securities class action litigation.” Jiffy Lube, 927 F.2d at 159. 

A review of the docket shows this case was heavily litigated. The Parties fully briefed 

Motions to Dismiss and a Motion to Compel Arbitration. See Dkt. Nos. 16, 18-19, 24-25. The 

parties also engaged in a hard-fought, two-day mediation. This allowed the relevant issues to be 

fully developed and the Settlement Class Members’ interest to be adequately represented. 

While approval of the Settlement is being sought prior to full discovery, the posture of 

this case is such that approval at this stage is appropriate. This matter is predominately a dispute 

over issues of law. Few, if any, contested facts exist between the Parties about the substantive 

issues. The parties agree on the content of the Claims, including that none of the initially filed 

Claims separately itemize interest charges or attach the relevant loan agreements, and that the 

relevant loan agreements include clauses that may allow the Defendants to force arbitration, 

avoid class action status, or provide a defense to jurisdiction being asserted by this Court. But the 

parties vehemently disagree about the application of the Fair Debt Collection Practices Act and 

the Bankruptcy Code and Rules to those facts. As a result, resolving this matter by settlement 

prior to discovery, but also prior to the Court potentially ruling on some of these issues in the 

context of the pending Motion to Dismiss and Motion to Compel Arbitration, is the most 

appropriate manner to proceed under the posture of this case. 

Also, while the case is being settled prior to formal discovery, the parties engaged in 

informal discovery, which the Court can properly consider in determining that the Settlement is 

fair. See Decohen v. Abbasi, LLC, 299 F.R.D. 469, 480 (D. Md. 2014) (approving settlement 

where “informal discovery” assured “sufficient development of the facts to permit an accurate 

assessment of the merits of the case”). Prior to mediation, the parties entered into a Stipulated 
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Protective Order to facilitate the informal exchange of discovery through that process. See Dkt. 

No. 44. Before and after the mediation, pursuant to the Protective Order, Defendants provided 

documents and information to the Plaintiff and Class Counsel regarding Defendants’ business 

practices and certain financial information, including with respect to the Loans.  Certain sensitive 

and business proprietary financial information that Defendants assert contain information from 

which Plaintiff could derive their trade secrets was provided directly to the Mediator.  The 

Mediator then confirmed to Plaintiff’s counsel that the information the Defendants provided to 

him conformed to the parties’ settlement expectations. See Exhibit C (Declaration of Thomas D. 

Domonoske describing this review process). As a result, the Plaintiff is confident that the 

Settlement reaches the same result that would have been reached had the information been 

provided to Plaintiff directly. At the very least, approval of the Settlement is appropriate at this 

stage, without formal discovery, because all documents that the Plaintiff requested were either 

provided to her or to the Mediator.   

Also, the presence of an experienced Mediator adds further confidence that the 

Settlement is fair and the process reasonable. In the course of the mediation, the parties conferred 

with the Mediator. The Mediator presided over the mediation process and the parties’ informal 

discovery requests. In the course of that mediation, the Mediator determined and confirmed to 

the parties that, in his view, the information provided was adequate and he agreed that the 

Plaintiff had conducted a reasonable investigation. As a result, the Plaintiff does not believe that 

further discovery is likely to yield additional material benefits.  

In the end, the result of the mediation was a negotiated, hard-fought settlement. Courts 

have found that where a settlement results from genuine arms-length negotiations, the settlement 

presumed fair. See, e.g., City P’Ship Co. v. Atlantic Acquisition Ltd. P’Ship, 100 F.3d 1041, 1043 

(1st Cir. 1996) (citations omitted). The parties also approached these negotiations in a manner 

Case 15-35033-KLP    Doc 58    Filed 02/19/18    Entered 02/19/18 15:19:00    Desc Main
 Document      Page 18 of 25



 

19 
 

designed to ensure a fair process that minimized conflicts. The parties negotiated the amount of 

payment into the Claims Fund prior to discussing the amount of the payments for attorneys’ fees 

to the Class Representative. Negotiating these issues sequentially confirms that the Settlement 

Class Members are receiving full value for their claims by eliminating any suggestion that Class 

Counsel’s interests were even potentially in conflict with the Settlement Class; thus no 

exists that a greater recovery for the Settlement Class would decrease the money available to pay 

the attorneys’ fee award.  

Plaintiff’s counsel is also highly experienced in consumer class action litigation and 

endorses the settlement as fair and adequate under the circumstances. Where counsel for both 

sides are competent, experienced, and have the resources to serve effectively as counsel, “it is 

appropriate for the court to give significant weight to the judgment of class counsel that the 

proposed settlement is in the interest of their clients and the class as a whole and to find that the 

proposed partial settlement is fair.” In re MicroStrategy, Inc. Sec. Litig., 148 F. Supp. 2d 654, 

665 (E.D. Va. 2001) see also Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977) (“[T]he trial 

court is entitled to rely upon the judgment of experienced counsel for the parties. Indeed, the trial 

judge, absent fraud, collusion, or the like, should be hesitant to substitute its own judgment for 

that of counsel.”). 

b. The Settlement Terms Proposed Here are Adequate and Reasonable 

In the Fourth Circuit, courts evaluate the fairness of a class action settlement by 

considering: (1) the relative strength of the plaintiffs’ case on the merits; (2) the existence of any 

difficulties of proof or strong defenses the plaintiffs are likely to encounter if the case goes to 

(3) the anticipated duration and expenses of additional litigation; (4) the solvency of the 

defendants and the likelihood of recovery on a litigated judgment; and (5) the degree of 

to the settlement. Jiffy Lube, 927 F.2d at 159.  
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This is a complex case centering on the interplay of two federal statutes that present a 

great amount of uncertainty for both sides. The Defendants have raised significant defenses and 

contested jurisdiction in this Court, and the Defendants assert they are entitled to arbitration as 

well as to enforce a class action waiver in that arbitration.  

Beyond these initial defenses, litigation risk exists for both sides. Plaintiff has raised 

claims under both the Fair Debt Collection Practices Act and Bankruptcy Rule 3001. Even if 

either of those theories survived to a merits hearing, the question remains whether they would be 

successful as a class action. A circuit split exists regarding whether a debtor is entitled to seek 

recoveries under the Fair Debt Collection Practices Act in connection with the filing of a proof of 

claim in a bankruptcy. See Walls v. Wells Fargo, 276 F.3d 502 (9th Cir. 2002) (finding that a 

debtor may not pursue simultaneous actions under the Bankruptcy Code and the Fair Debt 

Collection Practices Act); Randolph v. IMBS, Inc., 368 F.3d 726 (7th Cir. 2004) (concluding that 

a debtor can bring an action against a creditor under both provisions). Similarly, the Plaintiff is 

also advancing a theory using Rule 3001 of the Bankruptcy Rules that has been rejected by at 

least one bankruptcy court. See In re Rogers, 391 B.R. 317, 323 (Bankr. M.D. La. 2008) (finding 

that violations of Rule 3001 do not give rise to a private cause of action on behalf of a chapter 13 

debtor). At the same time, this Court has recently awarded significant attorneys’ fees for Rule 

3001 violations, which presents a litigation risk to the Defendants. See Maddux v. Midland 

Credit Mgmt., Inc. for Midland Funding, LLC, 567 B.R. 489, 501 (Bankr. E.D. Va. 2016) 

Given this posture, in the absence of Court approval of this Settlement, all parties face the 

possibility of long and expensive litigation with an indeterminate outcome. The case may 

culminate in a trial and, given the uncertainty of the legal issues involved, lead to complex and 

potentially lengthy appeals. By contrast, if the Court grants preliminary approval, these risks will 

be avoided to those Settlement Class Members who do not opt out.  
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But the Settlement Class Members will also receive a notice carefully explaining the 

terms of the Settlement and informing them of their right to object or opt-out. So those 

Settlement Class Members who believe that their cases are more valuable than proposed in the 

Settlement or who believe it is in their interest to press these legal issues, have the ability to do 

so by opting out and litigating their claims on an individual basis. 

While the degree of any opposition to the Settlement cannot be known at this time, the 

lack of any other currently filed competing class cases, or any other pending adversaries or 

contested matters, on behalf of the individual debtors support the strength of the proposed 

Settlement and the likelihood it will stand. For these reasons, the opinion of all counsel involved 

is that the terms of the Settlement present a fair, reasonable, and adequate resolution of the 

claims alleged. 4. The Proposed Notice and Notice Proposal Satisfy Rule 23 
 
Under Rule 23, following the Court’s preliminary approval of the Settlement, the Class 

Members must be given notice concerning the nature of the settlement and their rights. Fed. R. 

Civ. P. 23(e)(1). Notice must be directed “in a reasonable manner to all class members who 

would be bound by the proposal.” Id. The contents of the notice to be sent to Class Members are 

set forth in the Rules, which provide that: 

For any class certified under Rule 23(b)(3), the court must direct to class members 
the best notice that is practicable under the circumstances, including individual 
notice to all members who can be identified through reasonable effort. The notice 
must clearly and concisely state in plain, easily understood language: the nature of 
the action; the definition of the class certified; the class claims, issues, or 
defenses; that a class member may enter an appearance through an attorney if the 
member so desires; that the court will exclude from the class any member who 
requests exclusion; the time and manner for requesting exclusion; and the binding 
effect of a class judgment on members under Rule 23(c)(3). 

 
Fed. R. Civ. P. 23(c)(2)(B) The proposed Direct Mail Notice, which is attached to the 

Settlement, satisfies all of these requirements. 

Notice to the Class Members is being accomplished in a manner reasonably calculated 
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under all circumstances to provide them with adequate notice. See Minter v. Wells Fargo Bank, 

N.A., 283 F.R.D. 268, 275 (D. Md. 2012) (discussing the notice standard). As set forth in the 

Settlement, to accomplish the contemplated class notice, Defendants will generate and provide a 

list of the Class Members from its business records, including the relevant name, account 

and most recent address for each. The Defendants will send a unique notice to each Class 

that identifies the approximate amount of money that Class Member will receive.    

Approved class action notices will be mailed after the addresses have been electronically 

checked and updated against the U.S.P.S. National Change of Address database or any other 

postal verification that the Defendants deem proper. Any returned mail will also get a second 

level of review for re-mailing. Apart from individual mailed notice, the Administrator will also 

establish and maintain an Internet site, which will include the Direct Mail Notice, the Class 

Action Complaint, the Settlement, any Orders of this Court relating to this Settlement and other 

relevant documents. The Direct Mail Notice will direct recipients to the location of the Internet 

site, which will become active within five days of an order of this Court preliminarily approving 

the Settlement.  Additionally, for class members with counsel in an active bankruptcy, notice 

will electronically go to their counsel, and all Ch. 13 trustees in the Eastern District of Virginia 

have received notice of this Motion for Preliminary Approval. 

As the Manual for Complex Litigation recognizes, mail notice is the ideal method of 

informing class members of a class settlement where such members can be identified, while 

through an internet website is a supplemental means of providing notice. See MCL,  

§ 21.311; see also Peters v. National R.R. Passenger Corp., 966 F.2d 1483, 1486 (D.C. 

(finding that “it is beyond dispute” that “notice by first class mail ordinarily satisfies Rule 

23(c)(2)’s requirement that class members receive the best notice practicable under the 

circumstances”) (internal citation omitted).  
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For these reasons, the proposed Notices and Notice Plan represent the “best notice that is 

practicable under the circumstances,” and it therefore meets the notice requirements of Rule 23.  

Consequently, the Direct Mail Notice and the Settlement’s notice procedures should be approved 

by the Court. 

B. The Settlement Should also be Approved Under Fed. R. Bankr. P. 9019 as an 
Adequate Resolution of the Claims of the Class Members’ Bankruptcy Estates 

 
Rule 9019(a) of the Federal Rules of Bankruptcy Procedure Provides “on motion by the 

trustee and after notice and a hearing, the court may approve a compromise or settlement.” The 

Rule also applies to agreements sought by non-trustee parties where the compromise would 

affect the rights or assets of a bankruptcy estate and bind the trustee. See Liberty Towers Realty, 

LLC v. Richmond Liberty, LLC, 569 B.R. 534, 543 (E.D.N.Y. 2017) (affirming a bankruptcy 

court’s approval of 9019 motion by non-trustee after the debtor-in-possession signed but then 

repudiated the agreement). Rule 9019 also provides the requirements for notice and gives the 

Court the power to require notice “to any other entity as the court may direct.” Fed. R. Bankr. P. 

9019(a). Compromises are “a normal part of the process of reorganization.” Protective Committee 

for Independent Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968). 

“Compromises are favored because they minimize costly litigation and further parties’ interests 

in expediting the administration of the bankruptcy estate.” In re NII Holdings, Inc., 536 B.R. 61, 

98-99 (Bankr. S.D.N.Y. 2015) (citations omitted). To approve a Rule 9019 Settlement, the Court 

must determine that the proposed compromise is “fair and equitable.” In re Alpha Nat. Res. Inc., 

544 B.R. 848, 857 (Bankr. E.D. Va. 2016).  

This Court evaluates that standard through a four factor test: (i) the probability of success 

in litigation; (ii) the potential difficulties in any collection; (iii) the complexity of the litigation 

the expense, inconvenience, and delay necessarily attending it; and (iv) the paramount interest of 

Case 15-35033-KLP    Doc 58    Filed 02/19/18    Entered 02/19/18 15:19:00    Desc Main
 Document      Page 23 of 25



 

24 
 

the creditors. Id. (citations omitted). In so doing, it is not necessary for the Court to conduct a 

mini-trial or evidentiary hearing; rather, “the Court need only canvass the issues to determine if 

settlement falls below the lowest point in the range of reasonableness.” In re Gordon Properties, 

LLC, 515 B.R. 454, 465 (Bankr. E.D. Va. 2013) (quotations omitted). The proponent of the 

settlement bears the burden “to persuade the court that the settlement is in the best interests of 

estate.” In re MF Glob. Inc., 466 B.R. 244, 248 (Bankr. S.D.N.Y. 2012).  But a compromise will 

“most likely gain approval” if it is “fair and equitable” as well as “representative of the best 

interests of the estate as a whole.” In re Three Rivers Woods, Inc., No. 98-38685-T, 2001 WL 

720620, at *6 (Bankr. E.D. Va. Mar. 20, 2001). 

Here, for the same reasons that the Settlement is “fair, reasonable, and adequate” within 

the meaning of Fed. R. Civ. P. 23, it is also “fair and equitable” to the affected Debtors and 

bankruptcy estates within the meaning of Fed. R. Bankr. P. 9019.  

This case presents complex legal questions at the intersection of two intricate federal 

statutes: the Fair Debt Collection Practices Act and the Bankruptcy Code. The results are clearly 

uncertain, given the variance of opinions among courts that have addressed some of these issues. 

The expense of the litigation will vastly dwarf the dollar amount of the claims. Outside of a class 

action settlement, the affected debtors, creditors, or the relevant chapter 13 trustees will not 

likely bring litigation to address these issues. 

The Settlement also fairly addresses the interests of the relevant bankruptcy estates. 

the Settlement, in addition to the loan relief and monetary awards provided to the individual 

debtors, the Defendants will be refunding to the chapter 13 trustees all amounts paid on account 

the claims, unless the estates have already been closed. As a result, the Settlement is not only in 

best interest of the individual debtors, it is also in the best interest of the relevant chapter 13 

trustees and the respective creditor bodies as a whole.  
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Wherefore, the Plaintiff asks that this Court enter an order preliminarily approving the 

Settlement under Fed. R. Civ. P. 23 and Fed. R. Bankr. P. 9019, schedule a Final Fairness 

Hearing on the Settlement, authorize the Direct Mail Notice to be sent to the Class Members, 

direct the Parties to take any necessary steps to effectuate the Settlement on a preliminary matter, 

and for any further relief that may be just and proper.  

 
Respectfully submitted, 

DORI DANYELLE WINGATE 
  
      By:   /s/ Mark C. Leffler    
               Counsel for Debtor/Plaintiff 
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